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REPUBLICOFKENYA
INTHEHIGHCOURTOFKENYAATNAIROBI

CONSTITUIONALANDHUMANRIGHTSDIVISION
PETITIONNO.3OF2019

CYPRIANANDAMA…………………………………………………PETITIONER
-VERSUS-

DIRECTOROFPUBLICPROSECUTIONS…………………….1STRESPONDENT
ATTORNEYGENERAL……………………………….…......…2NDRESPONDENT

INSPECTORGENERALOFPOLICE…………………………3RDRESPONDENT
-AND-

ARTICLE19EASTAFRICA…………………………………INTERESTEDPARTY
JUDGEMENT

1.ThePetitioner,CyprianAndama,identifieshimselfasabloggerandsocial

mediaactivist.HeistheaccusedpersoninKiambuChiefMagistrate’s

CourtCriminalCaseNo.689of2018havingbeenchargedunderSection66

ofthe PenalCode,Cap.63 with the offence ofpublishing alarming

information.Theparticularsofthechargebeingthatonthe11thApril,2018

hepublisheda“falserumor”onhistwitterhandletotheeffectthat“Kenya

powerisbeinglootedbyjubileethroughKenTaruswhogotthejobasthe

Managing Directorwith fake papers.This countryis being led with

criminals.”(sic)

2.ThePetitionerhasbroughtthispetitiontochallengetheconstitutionalityof

Section66ofthePenalCodeonthegroundthatitlimitshisrightsto

freedom ofexpressionandfairtrialunderArticles33and50(2)ofthe

Constitutionrespectively.
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3.TheDirectorofPublicProsecutions,theAttorneyGeneralandtheInspector

GeneralofPolicearenamedastherespective1stto3rdrespondents.Article

19EastAfricawasnamedasanInterestedPartybutdidnotparticipatein

theproceedings.

4.TheimpugnedSection66ofthePenalCodeprovides:

66.Alarmingpublications

(1)Anypersonwhopublishesanyfalsestatement,rumourorreportwhich

islikelytocausefearandalarm tothepublicortodisturbthepublic

peaceisguiltyofamisdemeanour.

(2)Itshallbeadefencetoachargeundersubsection(1)iftheaccused

provesthat,priortopublication,hetooksuchmeasurestoverifythe

accuracyofthestatement,rumourorreportastoleadhim reasonablyto

believethatitwastrue.

5.ItisthePetitioner’savermentthatthewords“likelytocausefearand

alarm tothepublicortodisturbpublicpeace”arevagueandoverboardin

thatitleavesamarginforsubjectiveinterpretationoftheprovisionandcan

easilybemisusedtochargepeople.

6.ThePetitioneradditionallydeposesthathewasarrestedon14thMay,2018
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from hishouseinRongaianddetainedwithoutchargeatMuthaigaPolice

Stationbeyondthe24hoursallowedbytheConstitutionhenceresultingin

aviolationofhisrights.

7.Throughthepetitiondated8thJanuary,2019thePetitionerthereforeprays

for:

a)Adeclarationthatsection66ofthePenalCodeisunconstitutional

andinvalidforunjustifiablyviolatingArticle33and50(2)(n)ofthe

Constitution;

b)Adeclarationthatthe3rdRespondentviolatedthePetitioner’srights

ofanarrestedpersonunderArticle49;

c)Damagesagainstthe3rdRespondentforviolationofthePetitioner’s

fundamentalrightsandfreedoms;

d)AnorderfortheRespondentstobearthePetitioner’scostsofthis

Petition.

8.The2nd Respondentopposedthepetitionthroughgroundsofopposition

dated6thFebruary,2019.Theotherrespondentsdidnotfileanypleadings.

Itisthe2nd Respondent’scasethattherighttofreedom ofspeechisnot

absoluteandisreasonablylimitedbyArticles33(2)(d)(i)and24ofthe
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Constitution.The2ndRespondentalsocontendsthatallActsofParliament

arepresumedtobeconstitutionalandthePetitionerhasfailedtorebutthe

presumptionofconstitutionalityoftheimpugnedprovision.ThisCourtis

thereforeurgedtodismissthepetition.

9.ThePetitionerfiledsubmissionsdated6thFebruary,2019insupportofhis

case.AccordingtothePetitioneralthoughthefreedom ofexpressionisnot

anabsoluteright,thelimitationisinthecontextofArticle33(2)ofthe

Constitutionwhichprovidesthattherightdoesnotextendtopropaganda

forwar,incitementtoviolence,hatespeech,oradvocacyofhatred.

10. ThePetitioner,inrelianceonthedecisionoftheCanadianSupreme

CourtinRvOakes[1986]1SCR103,submitsthatitisthedutyofthe

respondentstosatisfythecourtthattheimpugnedsectionlimitstheright

tofreedom ofexpressioninareasonableandjustifiablemannerinanopen

anddemocraticsociety.

11. ThePetitionerreferstoParagraph25ofGeneralCommentNo.34,

Article 19 Freedoms ofOpinion and Expression ofthe International

CovenantonCivilandPoliticalRightsandurgesthattheprincipleof

legalityrequiresthatalaw thatlimitsafundamentalrightandfreedom

mustbeaccessibletothepublic,formulatedwithsufficientprecisionto

enableanindividualtoregulatehisorherconductandprovideadequate
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safeguardsagainstunfettereddiscretion.ItisthePetitioner’scasethat

Section66ofthePenalCodedoesnotmeetthestatedcriteria.

12. According to thePetitioner,theimpugned provisionisso vague,

broadanduncertainsothatindividualscannotknow theparametersof

theircommunicationanditthereforecatchesboththeinnocentandthose

whoarenot.RelianceisplacedonthedecisioninAidsLaw Projectv

AttorneyGeneral[2015]eKLRforthepropositionthatlegislationoughtnot

tobetoovaguetotheextentthatsubjectshavetoawaititsinterpretation

bythejudgesbeforetheycanknowwhatisandwhatisnotprohibited.Also

citedinsupportofthesubmissionisthedeclarationofunconstitutionality

ofSection29oftheKenyaInformationandCommunicationsActinAndare

vAttorneyGeneral[2015]eKLRforbeingvagueandoverboard.Further

relianceisplacedonthedecisionofRobertAlaivAttorneyGeneral[2017]

eKLRwhichdeclaredSection132ofthePenalCodeunconstitutionalfor

beingunclearandambiguous.

13. Itis also submitted by the Petitionerthatthe impugned law

underminestherighttoreceiveandimpartinformationprotectedunder

Article35oftheConstitutionasitincludesallinformationunder“false

statement,rumour,orreportwhichislikelytocausefearandalarm tothe

publicortodisturbthepublicpeace”notwithstandingartistic,academicor
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scientificvalueoftheinformation.

14. ItisthePetitioner’sassertionthattheimpugnedprovisiondoesnot

serve a legitimate aim thatis consistentwith Article 33(2)ofthe

Constitution.ThePetitionerreliesonRobertAlaivAttorneyGeneral[2017]

eKLRandMaseko&othersvThePrimeMinisterofSwaziland&others

[2016]SZHC180forthesubmissionthatitisthedutyoftherespondents

to produce legal argument, requisite factual material and policy

considerationsdemonstratingthatalimitationtoafundamentalfreedom is

justified.

15. ThePetitionersubmitsthatthoughtheimpugnedsectionseeksto

protectthereputationofindividualsanddeterhatespeechandadvocacyof

hatred,thereputationofindividualsisalreadyprotectedbytheDefamation

Act,Cap.36whilehatespeechandadvocacyofhatredarethesubjectof

the NationalCohesion and Integration Act,2008.Itis therefore the

Petitioner’sassertionthattheimpugnedlawdoesnotmeetthecriteriaof

proportionality envisioned underArticle 24(1)ofthe Constitution as

limitationsto fundamentalrightsand freedomsoughtto betheleast

restrictive.

16. Still urging that the impugned provision fails the test of

proportionality,thePetitionerreferstothedecisioninJacquelineOkutav
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Attorney General[2017]eKLR as providing foursub-components of

proportionalitywhichalaw mustmeetinorderto passconstitutional

muster.Hestatesthatthelawshouldbedesignatedforproperpurpose;be

rationally connected to the fulfillmentofthatpurpose;be the least

restrictive;andbalancebetweentheimportanceofachievingtheproper

purposeandthespecialimportanceofpreventingthelimitationonthe

constitutionalright.

17. The2ndRespondentfiledsubmissionsdated19thSeptember,2019in

oppositiontothepetition.TheAttorneyGeneral’scaseisthattheimpugned

provisionmerelyrequiresthatpeoplearemindfulofothersandexercise

restraintwhen publishing information and the Petitioneris therefore

adopting a self-serving approach in asking fora declaration thatthe

provisionisunconstitutional.Itisthe2nd Respondent’sargumentthatthe

challengedlaw merelycallsuponthepublisherofastatementtodoa

reasonableself-assessmentoftheimpactoftheirstatementonothers.

18. The2ndRespondentcontendsthatthePetitionerignoredthedefence

inSection66(2)andoptedtorushtotheconstitutionalcourttoavoid

prosecution.The 2nd Respondent’s position is thatthe Petitioneris

circumventingjusticebyrefusingtoclearhimselfinthecriminalcourt.

19. ItistheAttorneyGeneral’scasethattherightsandfreedomsunder
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Article 33 are notabsolute and the Petitionerviolated his rightsand

freedomsthereunderbyfailingtorespecttherightsofothersaswhathe

publishedwashighlyoffensiveandvilifiedthepersonidentifiedtherein.

ThedecisioninthecaseofChristopherNdarathiMurungaruvStandard

Limited&2others[2012]eKLRiscitedasholdingthatrightsunderArticle

33arenotabsoluteandtheyshouldbeexercisedinawaythatensures

protectionofthereputationofothers.

20. The 2nd Respondent,in reliance on the decisions in Hamdard

DawakhanavUnionofIndia(1960)AIR554andNdyanabovAttorney

Generalof Tanzania [2001]EA 495,submits thatthe doctrine of

presumptionofconstitutionalityrequiresthatstatutesshouldbepresumed

tobeconstitutionaluntilprovedtothecontraryandtheonusisonthe

personallegingconstitutionalinvaliditytoprovetheallegation.Itisthe

AttorneyGeneral’sassertionthatthePetitionerhasfailedtodischargethis

onus.

21. Relying on the decision in Sunday Times v United Kingdom

ApplicationNo.65,the2nd Respondentmaintainsthattheimpugnedlaw

hasbeendraftedtoenablethecitizensregulatetheirconduct.

22. IndismissingthePetitioner’sclaim thattheimpugnedSection66of

thePenalCodeviolatesArticle50(2)(n)oftheConstitution,whichrequires



Page9of9

thatanaccusedpersonshouldonlybeconvictedofanoffencewhichwas

anoffenceinKenyaoracrimeunderinternationallaw atthetimeitwas

allegedlycommittedoromitted,theAttorneyGeneralpointsoutthatthe

provisionhasneverbeendeclaredunconstitutionalanditthereforecreates

anoffenceinKenya.TheCourtisthereforeurgedtodismissthepetition.

23. ThecoreissuesinthispetitionaretheconstitutionalityofSection66

ofthePenalCodeandwhetherthePetitioner’srighttobepresentedto

CourtwithinthetimestipulatedinArticle49(1)(f)oftheConstitutionwas

violatedbytherespondents.

24. Article 2stipulatesthattheConstitutionisthesupremelaw ofthe

landanddeclaresthatanylawinconsistentwithitoranyactoromissionin

contraventionoftheConstitutionisvoidtotheextentofinconsistencyand

invalid.ThesupremacyoftheConstitutionisthereforethebackboneofthe

rulelaw.Indeterminingwhetheralegalprovisionisconstitutionalornot

courtsarerequiredtoconsiderthetextoftheConstitutionaswellasthe

principlesandvalues.

25. Article 259 of the Constitution enjoins courts to interpret the

Constitutioninamannerthatpromotesitspurposes,valuesandprinciples;

advancestheruleoflaw,humanrightsandfundamentalfreedomsinthe

BillofRights;permitsthedevelopmentofthelaw;andcontributestogood
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governance. 

26. In exercising its judicialauthority,this Courtis obliged under

Article 159(2)(e) oftheConstitutiontoprotectandpromotetheprinciples

andpurposesoftheConstitution.

27. Time and again courts have stated the principles governing the

interpretationofconstitutions.InSusanKigula&416othersvAttorney

General[2005]UGCC 8theUgandanConstitutionalCourtheldthatthe

principlesofconstitutionalinterpretationare:

“(1)Itis now widelyaccepted thatthe principles which govern the

constructionofstatutesalsoapplytotheinterpretationofconstitutional

provisions. Thewidestconstructionpossible,initscontext,shouldbe

given according to the ordinarymeaning ofthe words used. (The

RepublicvsELmanu(1969)EA357)

(2)TheentireConstitutionhastobereadasanintegratedwholeandno

oneparticularprovisiondestroyingtheotherbuteachsustainingtheother

(PaulK.Ssemogerereand2othersvsA.GConst.AppealNo1of2002.)

(3)Allprovisionsbearingonaparticularissueshouldbeconsidered

togethertogiveeffecttothepurposeoftheinstrument(SouthDakotavs
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NorthCarolina,192,US268(1940)LED448.)

(4)A Constitutionandinparticularthatpartofitwhichprotectsand

entrenchesFundamentalRightsandFreedomsaretobegivenagenerous

and purposive interpretation to realise the fullbenefitofthe right

guaranteed.

(5)Indeterminingconstitutionalitybothpurposeandeffectarerelevant

[AttorneyGeneralvsSalvatoriAbuki,ConstitutionalAppealNo1of1998]

(6) Article126(1)oftheConstitutionoftheRepublicofUgandaenjoins

courtsinthiscountrytoexercisejudicialpowerinconformitywithlawand

withthevalues,normsandaspirationsofthepeople(emphasisadded.)”.

28. Article19(1)theConstitutionstatesthattheBillofRightsisan

integralpartofKenya’sdemocraticstate,andistheframeworkforsocial,

economicandculturalpolicies. Article19(3)states,interalia,thattherights

andfundamentalfreedomsintheBillofRightsbelongtoeachindividual

andarenotgrantedbytheState,andaresubjectonlytothelimitations

contemplatedintheConstitution.

29. Freedom of expression is a right and fundamentalfreedom

guaranteedunder Article33oftheConstitutionasfollows:
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(1)Everypersonhastherighttofreedom ofexpression,whichincludes-

(a)freedom toseek,receiveorimpartinformationorideas;

(b)freedom ofartisticcreativity and;

(c)academicfreedom andfreedom ofscientificresearch.

(2)Therighttofreedom ofexpressiondoesnotextendto-

(a)propagandaforwar;

(b)incitementtoviolence;

(c)hatespeech;or

(d)advocacyofhatredthat-

(i)constitutesethnicincitement,vilificationofothersorincitementto

causeharm;or

(ii)isbasedonanygroundofdiscriminationspecifiedorcontemplatedin

Article27(4).

(3)Intheexerciseoftherighttofreedom ofexpression,everyperson

shallrespecttherightsandreputationofothers.
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30. Theimportanceoftherightoffreedom ofexpressionwasexpressed

bytheSupremeCourtoftheUnitedStatesinNew YorkTimesvSullivan

376U.S.254(1964)whereinitwasheldthat“thecirculationofideas

shouldbeuninhibited,robustandwide-openinademocraticsociety.”

31. InthecaseofEdmontonJournalvAlberta(AttorneyGeneral)[1989]

2SCR1326,theSupremeCourtofCanadaunderscoredtheimportanceof

thefreedom ofexpressionwhenitstatedthat:

“It is difficult to imagine aguaranteedrightmoreimportant to ademocratic

societythanfreedom ofexpression. Indeedademocracycannotexist

withoutthatfreedom to expressnew ideasand to putforwardopinions

aboutthe functioning ofpublicinstitutions. The conceptoffree and

uninhibited speech permeates all truly democratic societies and

institutions. The vitalimportance of the concept cannot be over-

emphasized.”

32. Thereisalsoaclearlinkbetweenthefreedom ofexpressionand

democracy.ThislinkwasrecognizedbytheUgandanSupremeCourtin

CharlesOnyangoObbo& anothervAttorneyGeneral[2004]UGSC 81

whenitheldthat:
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“Protection ofthe fundamentalhuman rights therefore,is a primary

objectiveofeverydemocraticconstitution,andassuchisanessential

characteristic ofdemocracy.In particular,protection ofthe rightto

freedom ofexpressionisofgreatsignificancetodemocracy.Itisthe

bedrock ofdemocratic governance.Meaningfulparticipation ofthe

governedintheirgovernance,whichisthehallmarkofdemocracy,isonly

assuredthroughoptimalexerciseofthefreedom ofexpression.Thisisas

trueinthenewdemocraciesasitisintheoldones.”

33. Itis,however,importanttoappreciatethatArticle33itselfhasput

limitsontherighttothefreedom ofexpression.Therightdoesnotextend

topropagandaforwar;incitementtoviolence;hatespeech;oradvocacyof

hatredthatconstitutesethnicincitement,vilificationofothersorincitement

tocauseharm;orisbasedonanygroundofdiscriminationspecifiedor

contemplatedinArticle27(4).

34. Therightoffreedom ofexpressionshouldalsobeexercisedwhile

respectingtherightsandreputationofothers.Thispositionisfurther

solidifiedbyArticle24whichprovidesthat arightorfundamentalfreedom

intheBillofRightsshallnotbelimitedexceptbylaw,andonlytotheextent

thatthelimitationisreasonableandjustifiableinanopenanddemocratic
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societybasedonhumandignity,equalityandfreedom,takingintoaccount,

amongotherfactors,thenatureoftherightorfundamentalfreedom; the

importanceandthepurposeoflimitation;thenatureandtheextentof

limitation;theneedtoensurethattheenjoymentofrightsandfundamental

freedomsbyanyindividualdoesnotprejudicetherightsandfundamental

freedomsofothers;andtherelationshipbetweenthelimitationandits

purpose and whetherthere are less restrictive means to achieve the

purpose.

35. ThequestionthereforeiswhetherSection66ofthePenalCode,

whichlimitstherighttoexpression,hasmettheconditionsforlimitationof

rightsandfundamentalfreedomssetinArticle24oftheConstitution.Itisa

well-establishedprincipleoflaw thattheonusofprovingthatalimitation

on any constitutionalrightis reasonable and justified in a free and

democraticsocietyisuponthepartyseekingtoupholdthelimitation.For

instance,inRvOakes[1986]1SCR103,theCanadianSupremeCourt

statedthat:

“Theonusofprovingthatalimitationonany Charter rightisreasonableand

demonstrablyjustifiedinafreeanddemocraticsocietyrestsupontheparty

seeking to uphold thelimitation.Limitson constitutionallyguaranteed
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rightsareclearlyexceptionstothegeneralguarantee.Thepresumptionis

that Charter rightsareguaranteedunlessthepartyinvoking s.1 canbring

itselfwithintheexceptional criteria justifyingtheirbeinglimited.”

36. In limiting constitutionalrights and fundamentalfreedoms,the

legislature oughtto establish the necessity of such limitations and

demonstratethatthereisnolessinvasivemeansofattainingtheobjective.

InthatregardtheCourtinOakes(supra)heldthat:

“Two central criteria mustbesatisfiedtoestablishthatalimitisreasonable

anddemonstrablyjustifiedinafreeanddemocraticsociety.First,the

objectivetobeservedbythemeasureslimitinga Charter rightmustbe

sufficientlyimportantto warrantoverriding aconstitutionallyprotected

rightorfreedom.Thestandardmustbehightoensurethattrivialobjectives

orthosediscordantwiththeprinciplesofafreeanddemocraticsocietydo

notgainprotection.Ataminimum,anobjectivemustrelatetosocietal

concernswhicharepressingandsubstantialinafreeanddemocratic

societybeforeitcanbecharacterizedassufficientlyimportant.Second,the

party invoking s. 1 must show the means to be reasonable and

demonstrablyjustified.Thisinvolvesaform ofproportionalitytestinvolving

threeimportantcomponents.Tobegin,themeasuresmustbefairandnot
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arbitrary,carefully designed to achieve the objective in question and

rationallyconnectedtothatobjective.Inaddition,themeansshouldimpair

the rightin question as little as possible.Lastly,there mustbe a

proportion¬alitybetween the effects ofthe limiting measure and the

objective themoreseverethedeleteriouseffectsofameasure,themore

importanttheobjectivemustbe.”

37. Itis appreciated thatthe impugned provision being a pre-2010

enactmentdidnotbenefitfrom thescrutinyrequiredbyArticle24.Itis

thereforethedutyofthisCourttoapplytheArticle24standardtothe

provisioninordertodeterminewhetheritviolatesordoesnotviolate

Article33oftheConstitution.

38. TheAttorneyGeneral’sresponsetothepetitionandsubmissions

merelyreiteratetheprovisionsoftheimpugnedlaw andfailtogiveany

justificationfortheupholdingofthelimitation.Therespondentstherefore

failed to discharge the onus cast upon them once the Petitioner

demonstratedthattheprovisionwasunconstitutionalasitlimitedtheright

tofreelyexpressoneself.TheAttorneyGeneraldidindeedpointoutthat

therightunderArticle33isnotabsolute.Thatwasnotenough.Heneeded

togoanextramiletodemonstratethattheconstitutionallimitationstothe
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rightoffreedom ofexpressionwereapplicabletotheimpugnedlaw.

39. EvenwiththefailurebytheAttorneyGeneraltodischargethestated

mandate,thisCourtstillhasadutytoexaminetheconstitutionalityofthe

impugned provision.Oneofthewaysoffindingoutifagivenlaw is

constitutionalistoconsiderthepurposeandeffectofthatprovision.This

formulawashighlightedbytheConstitutionalCourtofUgandainZachary

Olum &anothervAttorneyGeneral [2000]UGCC3asfollows:

“TodeterminetheconstitutionalityofasectionofastatuteorActof

Parliament,courthastoconsiderthepurposeandeffectoftheimpugned

statute orsection thereof.Ifits purpose does notinfringe a right

guaranteedbytheConstitution,thecourthastogofurtherandexamine

theeffectofitsimplementation.Ifeitheritspurposeortheeffectofits

implementation infringes a rightguaranteed bythe Constitution,the

impugnedstatuteorsectionthereofshallbedeclaredunconstitutional.”

40. IntheZimbabweancaseofNyambiraivNationalSocialSecurity

Authority&another1995(2)ZLR1(S),itwasheldthatindeterminingifa

limitationtoafundamentalrightispermissibletheCourtwouldconsider

three criteria:(1) whether the legislative objective was sufficiently

importanttojustifylimitingafundamentalright;(2)whetherthemeasures
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designedtomeetthelegislativeobjectivewererationallyconnectedtoit;

and(3)whetherthemeansusedimpairedtherightorfreedom nomore

thanwasnecessarytoaccomplishtheobjective.

41. Lookingcloserattheimpugnedprovision,onehastofirstappreciate

thatthePenalCodewasenactedbeforeKenyaattaineditsindependence.

Itcannotbedeniedthatthepost-colonialperiodisdifferentfrom thatof

colonialtimes.WhereaspresentlythereisinplaceaConstitutionwithan

entrenched BillofRights,this was notthe case atthe time ofthe

enactmentoftheimpugnedprovision.Thequestioniswhethersuchan

offenceissustainableinthepresentdemocraticdispensation.Doesthe

offence impede enjoymentofconstitutionalrights and fundamental

freedoms?

42. Theimpugnedprovisionstatesthat“anypersonwhopublishesany

falsestatement,rumourorreportwhichislikelytocausefearandalarm

tothepublicortodisturbthepublicpeaceisguiltyofamisdemeanor.”

Thelaw makesitpossibleforanaccusedpersontobeconvictedforany

statementthatisdeemedtobeuntruewithoutplacingtheonusonthe

prosecutortoestablishtheuntruthfulnessofthestatement.

43. TheCourtofAppealofTanzaniaaddressedtheconditionsthatalaw

limitingconstitutionalrightsshouldmeetinKukutiaOlePumbun&another
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vTheAttorneyGeneral&another[1993]TZCA14andheldthat:

“… alaw whichseekstolimitorderogatefrom thebasicrightofthe

individual on grounds of public interest will have special

requirements; first,suchalaw mustbelawfulinthesensethatitisnot

arbitrary. Itshouldmakeadequatesafeguardsagainstarbitrarydecisions,

andprovideeffectivecontrolsagainstabusebythoseinauthoritywhen

usingthelaw. Secondly,thelimitationimposedbysuchlawmustnotbe

morethanisreasonablynecessarytoachievethelegitimateobject. This

iswhatisalsoknownastheprincipalofproportionality. Theprinciple

requiresthatsuchalaw shouldnotbedraftedtoowidelysoastonet

everyoneincludingeventheuntargetedmembersofthesociety. Ifthelaw

whichinfringesabasicrightdoesnotmeetbothrequirements, suchlaw

isnotsavedbyarticle30(2)oftheConstitution,itisnullandvoid. And

anylaw thatseekstolimitfundamentalrightsoftheindividualmustbe

construedstrictlytomakesurethatitconformswiththeserequirements,

otherwisetheguaranteedrightsundertheConstitutionmayeasilybe

renderedmeaninglessbytheuseofthederogativeorclawbackclauses

ofthatverysameConstitution.”

44. Canadahadaprovisionalmostsimilartooursinsection181(2b)of
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theircriminalcodethatreadthat"[e]veryonewhowilfullypublishesa

statement,taleornewsthatheknowsisfalseandcausesorislikelyto

causeinjuryormischieftoapublicinterestisguiltyofanindictable

offence and liable to imprisonment." In declaring the provision

unconstitutionalthemajoritymembersoftheSupremeCourtofCanadain

RvZundel[1992]2S.C.R.731heldthat:

“Thefirstdifficultyresultsfrom thepremisethatdeliberateliescannever

havevalue. Exaggeration--evenclearfalsification--mayarguablyserve

usefulsocialpurposes linked to the values underlying freedom of

expression. Apersonfightingcrueltyagainstanimalsmayknowinglycite

falsestatisticsinpursuitofhisorherbeliefsandwiththepurposeof

communicatingamorefundamentalmessage,e.g.,̀crueltytoanimalsis

increasingandmustbestopped'. Adoctor,inordertopersuadepeopleto

beinoculatedagainstaburgeoningepidemic,mayexaggeratethenumber

orgeographicallocationofpersonspotentiallyinfectedwiththevirus. An

artist,forartisticpurposes,maymake a statementthata particular

societyconsidersbothanassertionoffactandamanifestlydeliberatelie;

considerthecaseofSalmanRushdie's SatanicVerses,viewedbymany

Muslim societiesasperpetratingdeliberateliesagainsttheProphet…
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Theseconddifficultyliesintheassumptionthatwecanidentifythe

essence ofthe communication and determine thatitis false with

sufficient accuracy to make falsity a fair criterion for denialof

constitutionalprotection. Inapproachingthisquestion,wemustbearin

mindthattestswhichinvolveinterpretationandbalancingofconflicting

valuesandinterests, whileusefulunder s.1 ofthe Charter,canbeunfair

ifusedtodeny primafacie protection.

Oneproblem liesindeterminingthemeaningwhichistobejudgedtobe

trueorfalse. Agivenexpressionmayoffermanymeanings,somewhich

seem false,others,ofametaphoricalorallegoricalnature,whichmay

possesssomevalidity.  Moreover,meaningisnotadatum somuchasan

interactiveprocess,dependingonthelisteneraswellasthespeaker. 

Differentpeoplemaydraw from thesamestatementdifferentmeanings

atdifferenttimes. Theguaranteeoffreedom ofexpressionseeksto

protectnotonlythe meaning intended to be communicated bythe

publisher but also the meaning or meanings understood by the

reader: Fordv.Quebec(AttorneyGeneral), 1988CanLII19(SCC),[1988]2

S.C.R.712,atp.767, and IrwinToy, supra,atp.976. Theresultisthata

statementthatistrueononelevelorforonepersonmaybefalseon
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anotherlevelforadifferentperson…

Asecondproblem arisesindeterminingwhethertheparticularmeaning

assignedtothestatementistrueorfalse. Thismaybeeasyinmany

cases;itmayevenbeeasyinthiscase. Butinothers,particularlywhere

complexsocialandhistoricalfactsareinvolved,itmayproveexceedingly

difficult.”

45. Itisanestablishedprincipleoflaw thatalegalprovisionwhich

createsacriminaloffence,shouldbeclear,conciseandunambiguous.In

thecaseofAndrewMujuniMwendavAttorneyGeneral[2010]UGSC5,the

UgandanSupremeCourtexpressedthisprinciplethus:

“Butthatdoesnotsolve the fundamentalcriticism thatthe wording

creatingtheoffenceofseditionissovaguethatonemaynotknow the

boundarytostopat,whileexercisingone’srightunder29(I)(a)…Itisso

wideanditcatcheseverybodytotheextentthatitincriminatesaperson

intheenjoymentofone’srightofexpressionofthought…Wefindthat,the

wayimpugnedsectionswerewordedhaveanendlesscatchmentarea,to

theextentthatitinfringesone’srightenshrinedinArticle29(1)(a).”

46. Ifind section 66 to be excessively broad as itis capable of
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prohibitingthepublishingoffalsestatementsaswellasopinionshonestly

believedtobetruthfulhencelimitingthecitizens’rightunderArticle35to

accessinformation.A law thatlimitsconstitutionalrightswithoutany

justificationviolatestheConstitutionandoughttoberemovedfrom the

penallaws.

47. IalsofindthattheimpugnedlawisincontraventionofArticle50(2)

oftheConstitutionwhichprovidesthat“everyaccusedpersonhasthe

righttobepresumedinnocentuntilthecontraryisproved.”Theimpugned

sectionrequiresanaccusedpersontoprovelackofknowledgeofthe

falsityofhis statement,reportorrumourand to show thathe took

reasonablemeasurestoverifythetruthfulnessofhisstatement,rumouror

report.Thegeneralruleisthatinacriminaltrial,theonusofproofremains

ontheStatethroughoutanddoesnotshifttothedefence.

48. In Charles Onyango Obbo (supra),the Ugandan Supreme Court

struckoutoftheirpenalbookaprovisionwhichwaswordforwordwith

Section66ofourPenalCode.Indoingso,theCourtobservedthat:

“Withduerespect,thesuggestionthattheprovisioninsection50(2)is

merelyprocedural,regulatingthetimeforpresentationofthedefence

caseiserroneous.Theprovisionplacesonapersonontrialforthat
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offencetheonusofprovinglackofguiltyknowledge.Farfrom being'what

obtainsinadversarialcriminaljusticesystem',itisanexceptiontothe

generalrulethatinacriminaltrial,theonusofproofremainsonthe

prosecutionthroughout,anddoesnotshifttothedefence.Furthermore,I

shouldpointoutandstressthatbythedefinitionoftheoffence,liability

forconviction,letaloneforprosecution,doesnotdependonanyactual

occurrenceofpublicfearoralarm ordisturbanceofpublicpeace.Liability

forprosecution dependson the state prosecutor'sperception ofthe

impacttheexpressionislikelytohaveonthepublic;andliabilityfor

convictiondependsonwhetherthecourtispersuadedtosharethesame

perception.”

49. Inthepretextofprovidingadefence,theimpugnedSection66ofthe

PenalCodeatsubsection(2)disingenuouslyshiftstheburdenofproof

from theprosecutiontotheaccusedperson.Theprovisionplacesthe

burdenofestablishinginnocenceontheaccusedpersonbystatingthat“it

shallbeadefencetoachargeundersubsection(1)iftheaccusedproves

that,priortopublication,hetooksuchmeasurestoverifytheaccuracyof

thestatement,rumourorreportastoleadhim reasonablytobelievethat

itwastrue.”Therequirementshiftstheresponsibilityofprovinginnocence
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upontheaccusedperson.Oncethelegalburdenshiftsitpresentsanissue

ofunconstitutionalityforcontravening theprinciple ofpresumption of

innocenceuntilthecontraryisproved.

50. InOakes(supra),theCourtsetthetestfordeterminingthelegitimacy

ofareverseonusprovisionasfollows:

“Todeterminewhetheraparticularreverseprovisionislegitimate,Martin

J.A.outlined a two-pronged inquiry. Firstitisnecessaryto passa

thresholdtestwhichheexplainedasfollows,atp.146:

The threshold question in determining the legitimacyofa particular

reverseonusprovisioniswhetherthereverseonusclauseisjustifiablein

thesensethatitisreasonableforParliamenttoplacetheburdenofproof

ontheaccusedinrelationofaningredientoftheoffenceinquestion.In

determiningthethresholdquestionconsiderationshouldbegiventoa

numberoffactors as:(a)the magnitude ofthe evilsoughtto be

suppressed,whichmaybemeasuredbythegravityoftheharm resulting

from theoffenceorbythefrequencyoftheoccurrenceoftheoffenceor

bothcriteria;(b)thedifficultyoftheprosecutionmakingproofofthe

presumedfact,and(c)therelativeeasewithwhichtheaccusedmay

prove ordisapprove the presumed fact. Manifestly,a reverse onus
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provisionplacingtheburdenofproofontheaccusedwithrespecttoa

factwhichisnotrationallyopentohim toproveordisapprovecannotbe

justified.

Ifthereverseonusprovisionmeetsthesecriteria,dueregardhavingbeen

giventoParliament’sassessmentoftheneedfortheprovision,asecond

testmustthenbesatisfied.ThissecondtestwasdescribedbyMartinJ.A.

asthe“rationalconnectiontest”.Accordingtoit,tobereasonable,the

provenfact(e.g.,possession)mustrationallytendtoprovethepresumed

fact(e.g.,anintentiontotraffic).Inotherwords,theprovenfactmust

raiseaprobabilitythatthepresumedfactexists.”

51. IftheState(prosecution)cannotprovethefalsityorotherwiseofa

statementwithalltheresourcesavailabletoit,howcananaccusedperson

beabletodoso?Whattheimpugnedprovisiondoesistoexcessivelylimit

thefreedom ofexpressionwithoutanyjustificationandtothatextentit

becomesunconstitutional.

52. Furthertothis,liabilityforprosecutionandconvictionunderSection

66appearsnottobedependentuponanyactualoccurrenceofpublicfear

oralarm ordisturbanceofpublicpeace.ItalldependsontheState’s

perceptionofthepossibleimpacttheexpressionmayhaveonthepublic
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andiftheCourtcanbepersuadedpositively.AswasheldinChipenzi&

othersvThePeople(HPR/03/2014)[2014]ZMHC112(3December2014),

this law is intended to forestalla danger,which is both remote and

uncertain,arisingoutofthe“falsestatement.”Howdoesthestateprovein

thisinstancethatthefalsestatementscaused‘fearandalarm”tothe

generalpublicyethumanbeingsaremadeofdifferenttemperamentswith

somewhoaremoreexcitableattheleastprovocation?

53. ItisnotedthatinChipenzi(supra),theZambianHighCourtdeclared

unconstitutionalSection67ofthatcountry’sPenalCodewhichreadas

follows:

“Anypersonwhopublishes,whetherorallyorinwritingorotherwiseany

statement,rumourorreportwhichislikelytocausefearandalarm tothe

publicortodisturbpublicpeace,knowingorhavingreasontobelievethat

suchstatement,rumourorreportisfalseisguiltyofamisdemeanor…”

54. Inreachingthedecision,Chali,Jheldthat:

“Indeeditistritethateveryrightandfreedom issubjecttoreasonable

legalrestrictions.HencethederogationsweobserveunderArticle20(3).

However,thederogationsthereunderstipulatethatwherealaw takes



Page29of29

awaytheguaranteedrightandthatlaw is“shownnottobereasonably

justifiableinademocraticsociety”thenthatlaw isunconstitutionaland

thereforenotpermissibleandoughtnottoremainonthestatutebooks.”

55. TherightunderArticle33oftheConstitutionissoimportantand

shouldonlybelimitedinaccordancewiththeparametersclearlyexpressed

in thatprovision.In passing a limiting law,the legislature should

demonstratethatthelimitationisforthepurposesstatedthereinand

nothingmore.

56. Theimportanceoftherighttofreelyexpressoneselfwaswell-stated

bytheSupremeCourtofZimbabweinReMunhumeso&others(1994)I

L.R.C.284;[1994](1)ZLR49(S)thus:

“Freedom ofexpression,oneofthemostpreciousofalltheguaranteed

freedoms,hasfourbroadspecialpurposestoserve:

(i)Ithelpsanindividualtoobtainself-fulfillment;

(ii)Itassistsinthediscoveryoftruth;

(iii)Itstrengthensthecapacityofanindividualtoparticipateindecision

making;and
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(iv)Itprovidesamechanism bywhichitwouldbepossibletoestablisha

reasonablebalancebetweenstabilityandsocialchange.”

57. Similarly,inCharlesOnyagoObbo(supra)theessenceoftherightof

thefreedom ofexpressionwasexpressedthus:

“From theforegoingdifferentdefinitions,itisevidentthattherightto

freedom ofexpressionextendstoholding,receivingandimpartingall

formsofopinions,ideasandinformation.Itisnotconfinedtocategories,

suchascorrectopinions,soundideasortruthfulinformation.Subjectto

thelimitationunderArticle43,aperson'sexpressionorstatementisnot

precludedfrom theconstitutionalprotectionsimplybecauseitisthought

byanotherorotherstobefalse,erroneous,controversialorunpleasant.

Everyoneisfreetoexpresshisorherviews.Indeed,theprotectionis

mostrelevantand required where a person's views are opposed or

objectedtobysocietyoranypartthereof,as"false"or"wrong".”

58. Itisthe2ndRespondent’ssubmissionthatthestatementmadebythe

Petitionervilifiedanotherpersonintheprocess.Indeed,thefreedom of

speechhaslimitationstotheextentthatoneshouldexerciseitwhile

respectingthereputationofothers.However,Iam inagreementwiththe
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Petitionerthattheprotectionofindividuals’reputationisprovidedunderthe

DefamationAct,Cap.36.Inordertoprotectthefreedom ofexpression,itis

importanttoembracecivilremedieswhicharelessrestrictiveandequally

restrainthosewhoareintentondamagingthereputationofothersby

inflicting monetary loss through award ofdamages.To putcriminal

sanctionsovermattersthatmaysimplybedefamatoryistoactagainstthe

principleofproportionalitywhichrequiresthatmeasurestakentolimita

fundamentalrightandfreedom shouldbe“necessary”andshouldonlybe

imposedwhere“thereareno alternativemeasuresthatmaysimilarly

achievethatsamepurposewithalesserdegreeoflimitation”asper

JacquelineOkutavAttorneyGeneral[2017]eKLR.

59. Inreachingmydecision,Iam alsopersuadedbythedecisionsinthe

alreadycitedcasesofZundel,CharlesOnyangoObbo,andChipenziwhich

allfound provisions similarto ourSection 66 ofthe PenalCode

unconstitutional.Iam,nevertheless,alivetothefactthatKenyansexercise

theirrightsvigorouslyandsometimestotheannoyanceofothers.Despite

thistrait,KenyansarebetteroffunrestrainedbycolonialrelicslikeSection

66ofthePenalCode.Citizensshouldnotquakeintheirbootsunderthe

watchfuleye of State which sometimes target persons based on

considerationsnotalignedtotheruleoflaw.Therighttoexpressoneself
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shouldnotbeimpairedtotheextentthatitcannotbeexercisedwithout

trepidationofcriminalsanctions.TheNationalCohesionandIntegration

Act,2008adequatelytakescareofanypersonwhoattemptstoexceedthe

limitsplacedonthefreedom ofexpressionbyArticle33.

60. Ihave carefully considered the impugned provision againstthe

Constitution. I have also taken into account the relevant judicial

pronouncements.This country has a Constitution with a robustand

progressiveBillofRightswhichshouldnotbestymiedbycriminallaws

inherited from the pre-independence period or even the pre-2010

constitutionalepoch.TheConstitutionprotectsthepeople’srightsand

prohibittheenactmentoflawsthatunreasonablyandunjustifiablyinfringe

onthoserights.

61. Section7oftheSixthScheduleoftheConstitutionstipulatesthat“all

lawinforceimmediatelybeforetheeffectivedatecontinuesinforceand

shallbeconstruedwiththealterations,adaptations,qualificationsand

exceptionsnecessarytobringitintoconformitywiththisConstitution.”It

isthereforemyfindingthataprovisionsuchasSection66ofthePenal

Codeistooretrogressivetofitintothemodernopendemocraticsociety

envisagedunderthecurrentConstitution.Theimpugnedprovisionleaves

room forspeculativeprosecutionwheretheprosecutorhopesthatthetrial
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courtperceivesthelawinthemannertheprosecutorunderstandsit.

62. Acitizenintendingtoexpressanopinionthatmaybeunpopularwith

therulerscannotpredictwithcertaintywhetherornottheprovisionwillbe

usedto silencehim orher.Inotherwords,thelaw isso wideinits

catchmentareathatitcannotbesaidwhowillandwhowillnotbenetted

byit.Whatamountstofearandalarm tothepublicorwhatislikelyto

disturb public peace is undefined and itis therefore difficultforan

individualtofreelyexpressoneselfwithouttheriskofcommittingthe

offence created bythe impugned law.Itis therefore myfinding and

determinationthatSection66ofthePenalCodeviolatesArticles33,35and

50(2)(a)ofthe Constitution asitunjustifiablysuppressesfreedom of

expression,deniescitizenstherighttoreceiveandimpartinformationand

deniestheaccusedtherighttofairtrial.Itisalawthathasnoplaceina

justanddemocraticsociety.

63. Anotherissue to be determined in this petition is whetherthe

respondents violated the Petitioner’s rights underArticle 49(1)ofthe

Constitution.TheArticleprovidesfortherightsofanarrestedpersonas

follows:

Anarrestedpersonhastheright—
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(a)tobeinformedpromptly,inlanguagethatthepersonunderstands,of—

(i)thereasonforthearrest;

(ii)therighttoremainsilent;and

(iii)theconsequencesofnotremainingsilent;

(b)toremainsilent;

(c) to communicate with an advocate,and other persons whose

assistanceisnecessary;

(d)nottobecompelledtomakeanyconfessionoradmissionthatcould

beusedinevidenceagainsttheperson;

(e)tobeheldseparatelyfrom personswhoareservingasentence;

(f)tobebroughtbeforeacourtassoonasreasonablypossible,butnot

laterthan—

(i)twenty-fourhoursafterbeingarrested;or

(ii)ifthetwenty-fourhoursendsoutsideordinarycourthours,oronaday

thatisnotanordinarycourtday,theendofthenextcourtday;
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(g)atthefirstcourtappearance,tobechargedorinformedofthereason

forthedetentioncontinuing,ortobereleased;and

(h)tobereleasedonbondorbail,onreasonableconditions,pendinga

chargeortrial,unlesstherearecompellingreasonsnottobereleased.

64. ThePetitionerpleadedthathewasdetainedon14thMay,2018bythe

3rd Respondentforaperiod ofthreedaysatMuthaigaPoliceStation

withoutcause.A perusaloftheletterdated 16th May,2018 from the

DirectorofPublicProsecutionstotheSeniorAssistantDirectorofPublic

Prosecutions,KiambuODPPCountyOffice,whichisexhibitedasCAN-3in

thePetitioner’saffidavitinsupportofthepetitionclearlyshowsthatthe

Petitionerwas“detainedattheMuthaigaPoliceStationpursuanttoan

applicationforextensionofcustodialperiodwhichwasgrantedbythe

KiambuChiefMagistratesCourt.”ItisthusapparentthatthePetitioner

wasinpolicecustodyonthestrengthofacourtorder.Thiscontradictsthe

Petitioner’sclaim thathewasheldbythepoliceandlaterreleasedwithout

beingpresentedincourt.ThereisnootherevidencepresentedtothisCourt

bythePetitionertoshowthathewaspresentedtoCourtoutsidetheperiod

allowedbytheConstitution.

65. ThePetitioneralsopleadedthatthe3rdRespondentatthetimeofhis
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arrestdidnotnotifyhim ofthereasonsforarrest,therighttoremainsilent,

andtheconsequencesofnotremainingsilentasperArticle49(1)(a)ofthe

Constitution.However,the Petitionerdid notprovide anyevidence to

supportthisclaim.Ithusfind thisallegation unproved asitwasnot

supportedbyanyevidence.ThePetitioner’sclaim thathisrightsunder

Article49wereviolatedfailsintotality.

66. ThePetitionerseekscompensationupontheCourtfindingthathis

rightswereviolated.HisprosecutionunderSection66ofthePenalCode

commencedpriortothedeterminationoftheunconstitutionalityofthesaid

provision through this petition. His prosecution was therefore

constitutionalinlightofthedoctrineofthepresumptionofconstitutionality

ofstatutes.Insuchasituation,compensationisnotrecommended.In

sayingso,IrelyonthedecisionofAnthonyNjengaMbuti&5othersv

AttorneyGeneral&3others[2015]eKLRwheretheCourtafterdeclaringa

statutoryprovisionunconstitutionaldeclinedtoawarddamagesstating

that:

“Thepetitionershaveprayedforcompensationfortheviolationoftheir

rightsthroughtheapplicationofthepeacebondto them.TheCourt

recognisesthataninjusticehasbeendone,overmanydecades,tomany
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people.Itwasaninjusticethatresultedfrom provisionsinthelaw,whose

constitutionalityhadnotbeentested.Inthecircumstances,itwouldplace

an undue burden on the taxpayer to order that the State pays

compensationtothepetitioners,forthenitwouldneedtomakesimilar

recompensetoallthoseotherswhohavebeensubjectedtothepeace

bondstatutes.Inthecircumstances,Iam notabletomakeanyordersfor

compensationtothepetitioners.”

IthereforedeclinetoawarddamagestothePetitionerforhisprosecution

inrespectofanoffencewhoseconstitutionalityhadnotbeenchallengedor

determinedatthetimeofhisprosecution.

67. Costsareamatterofthecourt’sdiscretionandgiventhatthepetition

raisesamatterofgreatpublicinterestandimportance,itisonlyfairthat

thepartieshereinbeartheirowncostsoftheproceedings.Itissoordered.

68. Insummaryordersareissuedasfollows:

a)AdeclarationisherebyissuedthatSection66ofthePenalCodeis

unconstitutionalandinvalidforunjustifiablyviolatingArticles33and

50(2)(a)oftheConstitution;and

b)Thepartiestobeartheirowncostsoftheproceedings.
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Dated,signedanddeliveredvirtuallyatNairobithis13thdayofMay,2021.

W.Korir,

JudgeoftheHighCourt


